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78     DUAL OFFICEHOLDING 
R.S. 42:63; R.S. 42:62; R.S. 42:64; R.S. 40:1492; R.S. 
40:1496(B)(4) 
Mayor may serve as part-time appointed commissioner of fire 
protection district board, if he is appointed by the parish governing 
authority. 

Dear Mayor Fontenot: 

You have asked this office to advise you whether the law prohibits you from serving as 
the elected Mayor of the Town of Simmesport and also as the town’s representative on 
the Board of Commissioners of the Avoyelles Fire Protection District No. 2. To resolve 
your question, reference to the following provisions of R.S. 42:63, dealing with dual 
officeholding, is necessary: 

D. No person holding an elective office in a political subdivision of this 
state shall at the same time hold another elective office or full-time 
appointive office in the government of this state or in the government of a 
political subdivision thereof. No such person shall hold at the same time 
employment in the government of this state, or in the same political 
subdivision in which he holds an elective office. In addition no sheriff, 
assessor, or clerk of court shall hold any office or employment under a 
parish governing authority or school board, nor shall any member of any 
parish governing authority or school board hold any office or employment 
with any sheriff, assessor, or clerk of court. (Emphasis added). 

"Elective office", "appointive office", "full-time", and "part-time" are defined by LSA-R.S. 
42:62 as follows: 

(1) "Elective office" means any position which is establishedor authorized 
by the constitution or laws of this state or by the charter or ordinances of 
any political subdivision thereof, which is not a political party office, and 
which is filled by vote of the citizens of this state or of a political 
subdivision thereof. 

(2) "Appointive office" means any office in any branch of government or 
other position on an agency, board, or commission or any executive office 
of any agency, board, commission, or department which is specifically 
established or specifically authorized by the constitution or laws of this 
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state or by the charter or ordinances of any political subdivision thereof 
and which is filled by appointment or election by an elected or appointed 
public official or by a governmental body composed of such officials of this 
state or of a political subdivision thereof. 

(4) "Full time" means the period of time which a person normally works or 
is expected to work in an appointive office or employment and which is at 
least seven hours per day of work and at least thirty-five hours per week of 
work. 

(5) "Part time" means the period of time which a person normally works or 
is expected to work in an appointive office or employment which is less 
than the number of hours of work defined in this Section as full time. 

A mayor holds local elective office. A member of the board of commissioners of the fire 
protection district holds part-time appointive office. The law does not prohibit this 
arrangement, as the second position is held on a part-time basis. 

Note that the fire protection district is a political subdivision of the state, and a creature 
of the police jury. See R.S. 40:1492. Further, R.S. 40:1496(B)(4) concerning 
appointment to the board of commissioners provides: 

(4) In any case where three or more municipalities are included within the 
boundaries of a district lying within a single parish, the parish governing 
authority shall appoint two members and the governing authority of each 
municipality shall appoint one member notwithstanding the provisions of 
Subsection A herein. The members so appointed shall elect the chairman 
of the board. 

Of concern are the incompatibility provisions of R.S. 42:64, providing: 

A. In addition to the prohibitions otherwise provided in this Part, no other 
offices or employments shall be held by the same person in combination if 
any of the following conditions are found to pertain and these prohibitions 
shall exist whether or not the person affected by the prohibition exercises 
power in conjunction with other officers:                        - 

(1) The incumbent of one of the offices, whether or not in conjunction with 
fellow officers, or employment has the power to appoint or remove the 
incumbent of the other, except that local governmental subdivisions may 
appoint members of the governing body to boards and commissions 
created by them and over which they exercise general powers as provided 
in Article VI, Section 15 of the Constitution of Louisiana. A board or 
commission so created may elect officers from its own membership, and if 
a joint commission of two parishes, except a joint commission that has as 
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its function the operation and maintenance of a causeway and its related 
roadways, may also appoint a member of one of such parish’s governing 
body to be its general superintendent. 

The exception of R.S. 42:64(A)(1 ) which permits the local governing authority to appoint 
its membership to boards or commissions "created by them" is inapplicable here as the 
fire protection district is a creature of the parish and not the municipality. 

However, the Mayor may be appointed by the parish governing authority as the Town of 
Simmesport does not participate in the appointments made by the parish pursuant to 
R.S. 40:1496. In that circumstance, R.S. 42:63(D) would not prohibit the arrangement. 
We attach a copy of Attorney General Opinion 00-105 in which we reached a similar 
conclusion. 

Should you have further questions, please contact this office. 

Very truly yours, 

KLK:ams 

BY: 

RICHARD P. IEYOUB 
ATTORNEY GENERAL 

~(E R~Y I~. K/I LPATRI C~(~) 
AS~ST~ATTORNE7 GENERAL 
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Brian D. Cespiva, Esq. 
Gravel & Cespiva 
P.O. Box 1792 
Alexandria, LA 71309-1792 

Dear Mr. Cespiva: 

R.S. 42:64 
R.S. 33:3813 
78 - Officers Dual Offlce Holdzng 
172-A - Water Districts 
The Mayor or alderman cannot 
appoint themselves to a Board 
they did not create, but could 
be appointed by the Parlsh Pollce 
Jury to a Board it creates. 

This office is in receipt of your request for an opinion of the 
Attorney General in regard to appointment of the mayor or aldermen 
of the Town of Ball to the Board of Waterworks District #3. You 
ask the fo!lowing: 

Whether an alderman or the Mayor of the Town of Ball can be 
appointed to the Board of Waterworks District #3 if such an 
appointment is contemplated in the Mayor’s or alderman’s job 
description, and, in the alternative if appointment by the 
Town of Ball of one of its aldermen or Mayor is prohibited 
then, whether the Mayor or an alderman from the Town of Ball 
can be appointed to the Board by any other entity holding 
appoin<ive authority such as the Rapides Parish Police Jury 
or City of Pinevilie and, if such an appointment can be made, 
under what circumstances should it be made in order to pass 
legal muster? 

Pertinent to your inquiry are the provisions of R.S. 42:63(D) 
which provide as follows: 

No person holding an elective office in a political 
subdivision of this state shall at the same..time hold 
another elective office or full-time appointive ~fice 
in the government of this state or in the government of 
a political subdivision thereof. No such person shall 
hold at the same time employment in the government of 
this state, or in the same political subdivision in 
which he holds an elective office.     In addition no 
sheriff, assessor, or clerk of court shall hold any 
office or emp!oyment under a parish governing authority 
or school board, nor shal! any member of any parish 
governing authority or school board hold any office or 
employment with any sheriff, assessor, or clerk of 
court. 
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In Atty. Gen. Op. No.99-229 this office observed that the prohibi- 
tion as stated in R.S. 42:63(D) does not prohibit an individual 
from simultaneously holding local elective office and part-time ap- 
pointive office. However, it was noted that the concern would be 
the prohibition of R.S. 42:64 wherein it provides the following: 

A. In addition to the prohibitions otherwise provided in 
this Part, no other offices or employments shall be held 
by the same person in combination if any of the following 
conditions are found to pertain and these prohibitions 
shall exist whether or not the person affected by the 
prohibition exercises power in conjunction with other 
officers: 

(I) The incumbent of one of the offices, whether or not 
in conjunction with fellow officers, or employment has 
the power to appoint or remove the incumbent of the 
other, except that local governmental subdivisions may 
appoint members of the governing body to boards and 
co~issions created by them and over which they exercise 
general powers as provided in Article VI, Section 15 of 
the Constitution of Louisiana. A board or commissioner 
so created may elect officers from its own membership, 
and if a joint commission of two parishes, except a joint 
commission that has as its function the operation and 
maintenance of a causeway and its related roadways, may 
also appoint a member of one of such parish’s governing 
body to be its general superintendent. 

In the latter opinion this office recogni£ed that a waterworks 
district is a creature of the parish police jury, and has a board 
membership of eight members, six to be appointed by the police jury 
and the remaining two to be appointed by the municipality included 
within the district. It was then concluded, "Because the water- 
works district is a creature of the parish, the commission may 
count within its membership an individual who concurren[]y serves 
as police juror, as R.S. 42:64 specifically permits same." 

However, in Atty. Gen. Op. No. 99-144 it was recognized that R.S. 
42:64 generally prohibits dual officeholding where the incumbent of 
one of the offices appoints incumbents of the other office. Thus, 
this generally prohibits the members of a governing board from 
appointing themselves. Additionally, it was observed that the ex- 
ception of R.S. 42:64(A) (i), that permits local governmental subdi- 
visions to appoint members of the governing body to boards or com- 
missions "created by them", is not applicable to an alderman since 
the Waterworks District is a creature of the parish and not the 
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municipality. Therein is stated, "The situation which is prohibit- 
ed by law is the simultaneous holding of waterworks commissioner 
and the local elected office of alderman, for the aforesaid rea- 
sons." 

Therefore, we would conclude that the Mayor or an Alderman cannot 
be a commissioner on the Board of Waterworks District #3 pursuant 
to their job description. Such a job description is inconsistent 
with the statute which prohibits a member of a governing authority 
appointing themselves to a board when it has not created the board. 
While they do not make the appointment but become the appointee as 
part of their job description, they create the provisions that set 
this forth in the job description as the municipal governing au- 
thority. 

You ask if such an appointment pursuant to the job description is 
prohibited, can the mayor or an alderman be appointed to the Board 
by any other entity that appoints to the Waterworks District Board, 
and we find this would be permissible. 

Pertinent to your inquiry are the provisions of R.S. 33:3813(C) 
which provides in part that where a municipality is to be included 
in a waterworks district the board of commissioners shall consist 
of eight members, with six appointed by the police jury, and two to 
be appointed by the governing authority of the municipality, and if 
two municipalities are included in the district, the governing 
authority of each shall appoint one member. 

We note that the prohibition of R.S. 42:64 is that no office shall 
be held by the same person when the incumbentof one of the offices 
"has the power to appoint the incumbent of the other". In this 
regard we note that under R.S. 33:3813 the Police Jury shall ap- 
point six members and the Town of Ball can appoint one member. 
Therefore, the Town of Ball does not participate in the six 
appointments to be made by the police jury or the appointment by 
the City of Pineville. Thus, the mayor or an alderman does not 
have the power-to appoint any of these six members. The only 
restrictions on the Police Jury in their six appointments under 
R.S. 33: 3812 is that members of the board be a resident of and 
assessed with not less than five hundred dollars worth of real 
estate in the district.    Thereafter it is provided in R.S. 
33:3813(B) that the police jury shall exercise discretion in the 
choice of said commissioners. 

Accordingly, we conclude the Mayor or an Alderman from the Town of 
Ball could be appointed to the Board by the Parish Police Jury when 
they meet the qualifications of the statute. 
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We hope this sufficiently answers your inquiry, but if we can be of 
further assistance, do not hesitate to contact us. 

Sincerely yours, 

RICHARD P. IEYOUB 
Attorney General 

By :    ~.~’~J~ \’w," , ~ ~ t , 
BARBARA B. RUTLEDGE 
Assistant Attorney General 

RPI/bbr 


